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Introduction

» Sexual harassment is a form of sex discrimination that violates Title
VIl of the Civil Rights Act of 1964 (Title VII), a federal law.

» Employers are encouraged required to provide sexual harassment
prevention training.

* This presentation explains what sexual harassment is and also
covers:

* An employer's anti-harassment policy.
* The responsibilities of supervisors and managers.
» Supervisor liability for sexual harassment.

» What constitutes retaliation and why it is prohibited.
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Overview of Title VII

« Title VII prohibits discrimination on the basis of the following
protected classes:

+ Sex (e.g. gender, pregnancy, sexual orientation, and gender identity).
* Race.
» Color.
* Religion.
+ National origin.
« Title VII prohibits adverse employment actions against protected
classes, including:
» Termination.
 Failure to hire.
» Demotion.
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Guam Law

» Protected Classes
* Race
» Sex (Gender identity or expression)
* Age
* Religion
= Color
» Honorably Discharged Veteran & Military Status
» Sexual orientation

* Ancestry
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What is Sexual Harassment?

» Aform of sex discrimination that violates Title VII and equivalent state
and local laws.

* Any harassment based on someone's sex or gender.

» Any unwelcome sexual advance or conduct of a sexual nature, when
any of the following is true:

» Submission to the advance or conduct is made explicitly or implicitly a
condition of employment.

» Submission to or rejection of the advance or conduct is used as a basis
for employment decisions.

» The advance or conduct unreasonably interferes with an employee's
work performance by creating an intimidating, hostile, or offensive work
environment.
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Types of Sexual Harassment

Sexual harassment exists in two forms:
* Quid pro quo.

* Hostile work environment.
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Quid Pro Quo Harassment

* Quid pro quo is Latin and it means "this for that."

* Quid pro quo harassment applies where a supervisor seeks sexual
favors either:

* In return for a job benefit (for example, a promotion or raise).
» To avoid a job detriment (for example, a demotion or pay cut).

* Quid pro quo harassment also occurs when an employee's reaction
to an advance negatively affects their employment.

» Examples:

» A manager tells her employee that she will give him a raise if he goes on
a date with her.

* An employee is passed over for a promotion after rejecting her

supervisor's advances.
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Hostile Work Environment Harassment

* Involves harassment in the workplace that is:

* Unwelcome.
+ Based on protected class status (sex or gender).
* Attributable to the employer.

» Severe or pervasive enough to change the conditions of employment
and create an abusive environment.

* Need not be targeted at the offended individual to give rise to a
hostile work environment claim.

» Examples:

» Turning work discussions into sexual topics.

» Repeatedly asking out an employee who is not interested.
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Who Can Be a Harasser?

» Supervisors.
» Co-workers.
» Customers.
+ Clients.

* Vendors.

 Individuals or groups doing business with the employer or on the
premises.
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Examples of Sexual Harassment
Sexual harassment comes in many forms and is not limited to
physical actions. Harassment also includes verbal or non-verbal
conduct that rises to the level of being "severe or pervasive."
Examples of sexual harassment include:
» Physical actions, such as:
» Touching or brushing against an individual's clothing, body, or hair.
« Initiating unwanted sexual activity, such as kissing, touching, or hugging.
* Rubbing or touching anyone sexually.
» Exposing oneself.
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Examples of Sexual Harassment (cont'd)

» Verbal actions, such as:

» Repeating requests for a date with someone who has not returned an
interest.

+ Telling unwelcome jokes or stories, often with sexual innuendo.
+ Initiating unwelcome flirtations.
» Making or using derogatory comments, epithets, slurs, and jokes.

» Making graphic verbal commentaries about an individual's body or
appearance.

» Using expressions that can be belittling such as "honey," "dear,"
"sweetheart," "lady supervisor,“ or the like.
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Examples of Sexual Harassment (cont'd)
* Non-verbal actions, such as:
« Staring or looking someone up and down.
» Blocking or impeding an individual's movement.
» Following someone inappropriately.
* Giving unwelcome gifts.
» Making sexual gestures.
+ Displaying sexually suggestive objects, pictures, cartoons, books, or
magazines.
» Winking, blowing kisses, or licking lips.
+ Standing or sitting too close to someone.
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Harasser's Intent is Irrelevant

» Sexual harassment may be unlawful even if not motivated by sexual
desire.

* Gender is also irrelevant:

* Men can harass women.
* Women can harass men.
* Men can harass men.

* Women can harass women.
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Harassment Not Limited to the Workplace

Sexual harassment can occur outside the workplace, for
example during:

* Annual meetings.
* Business trips.
* Holiday parties.

» Sporting events.
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Sample: Anti-Harassment Policy

» All employees, other workers, and representatives (including
vendors/patients/customers/subscribers/clients and visitors) are
prohibited from harassing employees and other covered persons:

» Based on that individual's sex or gender (including gender, pregnancy,
sexual orientation, and gender identity).

* Regardless of the harasser's sex or gender.

» Employer will not tolerate any form of sexual harassment, regardless
of whether it is:

* Verbal.
» Physical.

* Visual.
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Sample: Anti-Harassment Policy (cont'd)
» Sexual harassment includes harassment that is not sexual in nature,

as well as unwelcome sexual advances or requests for sexual favors

or any other conduct of a sexual nature, when any of the following is

true:

» Submission to the advance, request, or conduct is made either explicitly
or implicitly a term or condition of employment.

» Submission to or rejection of the advance, request, or conduct is used as
a basis for employment decisions.

» Such advances, requests, or conduct have the purpose or effect of
substantially or unreasonably interfering with an employee's work
performance by creating an intimidating, hostile, or offensive work
environment.

* Harassment is prohibited both at the workplace and at employer -
sponsored events.
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Sample: Anti-Harassment Policy (cont’d)

* If you are subjected to any conduct that you believe violates this
policy or witness any such conduct, you must promptly contact your
direct supervisor or Human Resources Department, ideally within
____days of the offending conduct.

* Your complaint should be as detailed as possible, including the
names of any individuals involved and any witnesses.

» Employer strictly prohibits any form of discipline, reprisal,
intimidation, or retaliation for:

* Reporting harassment.
» Pursuing any harassment claim.

» Cooperating in related investigations.
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Romance in the Workplace
Policy that addresses workplace romance.
All romantic or dating relationships between employees are
prohibited.
OR
No person in management or supervisory position shall have a
romantic or dating relationship with an employee who they directly
supervise or whose terms or conditions of employment they may
influence (examples: promotion, termination, discipline, and
compensation).
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Romance in the Workplace

No person in a management or supervisory position shall have a
romantic or dating relationship with an employee whom they directly
supervise or whose terms or conditions of employment they may
influence (examples of terms or conditions of employment include
promotion, termination, discipline, and compensation). In addition, no
employees working in the same department shall have such a
relationship. A department is defined as a group of employees who
report directly to the same supervisor.

OR

Romantic or dating relationships between employees are permitted, but
only under the circumstances described by this policy.
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Romance in the Workplace - Examples

* Female employee and male supervisor had a consensual sexual affair while
they worked together. The affair continued on and off over a five-year period.
One month after the supervisor ended the relationship, the employee was
fired. The 6th Circuit found that a jury could not reasonably find for the
employee because she never complained about unwelcome harassment and
she admitted that her supervisor never requested sex in exchange for
employment. Souther v. Posen Constr. Inc., 523 Fed. Appx. 352 (6th Cir.
2013)).

» Afemale school principal alleged that the school board discriminated against
her by not renewing her contract due to her conduct towards her former lover,
another district employee. A federal district court judge in Missouri determined
that the school board's reason for not renewing her contract was non-
discriminatory, namely, that the principal continued to repeatedly harass her
coworker, once calling him 42 times in one morning. Reed v. Rolla 31 Pub.
Sch. Dist., 374 F. Supp. 2d 787 (E.D. Mo. 2005).
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Romance in the Workplace — Examples

« Coworkers started a relationship, got married, and continued to work together
without problems until one of them began a two-week affair with another
coworker. After numerous disputes among the three employees, gossip
among coworkers, and several warnings by the employer to leave personal
issues out of the workplace, the employer fired the three employees after they
fought in the employer's parking lot. Two employees sued the employer for
discrimination, but a federal district court judge in New York ruled the trio was
fired for a non-discriminatory reason: the fight in the parking lot. Stepheny v.
Brooklyn Hebrew Sch. for Special Children, 356 F. Supp. 2d 248 (E.D.N.Y.
2005).

» A supervisor terminated a female employee when their affair was discovered
by his wife. His request to have the employee call his wife and ask to be
reinstated did not create a hostile work environment . Kahn v. Objective
Solutions, Int'l, 86 F. Supp. 2d 377 (S.D.N.Y. 2000).

CALVO
Chaprer

LAW GROUP LLC

S "&.‘.5 M (( CAMACHO

21

21

Romance in the Workplace - Examples

» Asexual harassment claim was rejected when a supervisor who was
formerly part of a consensual relationship attempted to renew the
relationship with occasional, nonthreatening, and nonsexual conduct.
Cram v Lamson & Sessions Co., 49 F.3d 466 (8th Cir. 1995).

* A male employee alleged that his supervisor and former lover
retaliated against him by recommending his demotion after the
couple ended their relationship. The court found the supervisor's
motivation was not based on the employee's gender, which would
have given rise to a cause of action. Rather, the supervisor took the
action out of spite after her subordinate jilted her, which falls outside
the protective scope of Title VII. Huebschen v. Dep't of Health and
Soc. Servs., 716 F.2d 1167 (7th Cir. 1983).

+ However, some courts have called the holding of this case into question. Perks v.
Town of Huntington, 251 F. Supp. 2d 1143 (E.D.N.Y. 2003).
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Romance in the Workplace — Examples

* Discrimination Found

» A human resources manager and a plant manager had a consensual
romantic relationship and initially worked at different plants in compliance
with the employer's anti-fraternization policy. The employer combined the
plants and amended the policy to prohibit human resources employees
from engaging in an intimate relationship with any employee in the
combined plant complex. The HR manager applied to be the HR
manager for the complex, a promotion she did not receive, and the
employer decided to promote the male plant manager to manage the
plant complex. The employees married before they knew about the plant
manager's promotion and the employer fired the HR manager for
violating the anti-fraternization policy. The employee lost her termination
claim but won a jury trial on her sex discrimination promotion claim
because the employer promoted the male plant manager and not her,
even though both of them violated the anti-fraternization policy. Collins v.
Koch Foods Inc., 454 F. Supp. 3d 1174 (N.D. Ala. 2020).
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Reporting Procedures and Supervisor
Responsibilities
» Supervisors should understand harassment policy and reporting
procedures.
» Supervisors should communicate policy and reporting procedures to
all employees reporting to them or under their control.
» Employees should be directed to report complaints immediately to
either the employee's direct supervisor or to the Human Resources
Department.
» Supervisors should report all employee complaints to Human
Resources.
» Supervisors should respond promptly and appropriately to complaints
or questions about discrimination.
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Reporting Procedures and Supervisor
Responsibilities (cont'd)

+ Although confidentiality will be maintained to the fullest extent
possible, supervisors should never guarantee confidentiality of
reports or investigations about reports.

» Supervisors should maintain a respectful workplace and not permit
inappropriate behavior to go unchecked. Human Resources should
be consulted when uncertain about appropriate activities or behavior.

+ Supervisors should be models of good behavior and not participate in
any harassing behaviors.
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Reporting Procedures and Supervisor
Responsibilities (cont'd)
* Human Resources or the employer's legal counsel will conduct
investigations.
» Supervisors should support employer in its responsibility to
investigate complaints of discrimination.
» At the conclusion of the investigation, supervisors should work with
Human Resources to implement any disciplinary action, and work to
ensure the workplace is free of harassment.
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Supervisor Liability for Sexual Harassment

Supervisors should understand their potential liability
for misconduct. In some states, supervisors can be
held individually liable for violations of anti-
discrimination laws, such as harassment.

Supervisors may be found liable for other legal claims
including assault and battery, intentional infliction of
emotional distress, and defamation.
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Employer Liability for Sexual Harassment

An employer is strictly liable for harassment by
supervisors if it results in a tangible employment
action (such as termination or demotion).

An employer may be held liable even without any
tangible employment action if the employee can
prove hostile work environment harassment.
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What is Retaliation?

* When an employee suffers an adverse employment action for
engaging in a protected activity (for example, reporting harassment
or cooperating in a related investigation).

+ Retaliation is prohibited by law. Supervisors should refrain from
retaliating against any employee who reports harassment.

» "Adverse employment actions" include:

» Termination from employment.

» Demotion.

» Reassignment to a less desirable position or duties.
* Reduction of work hours.

 Failure to promote.

%ﬁlilﬂ/}e to award pay increases or raises.
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Remedies for Sexual Harassment

* Back pay.

* Front pay.

* Emotional distress damages.
* Punitive damages.

+ Attorneys' fees and costs.

* Reinstatement.
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EEOC v. United Airlines, Inc. 2019 WL
6975259 (EEOC Dec. 20, 2019)

EEOC alleged that over the course of many years, a United captain frequently
posted explicit images of a flight attendant to multiple websites, without her
consent, making reference to her name, home airport, and the airline’s tagline
“Fly the Friendly Skies”. Images were seen by co-workers of the flight
attendant and a number of potential passengers, causing her humiliation and
embarrassment and adversely affecting her work environment.

Employers are best served when they fulfill their obligation to be diligent in
preventing and correcting sexual harassments whether the offensive conduce
take place in the workplace or involves misconduct by an employee on the
internet that affects the work environment.

Outcome: Settlement $321,000 paid as compensatory damages to flight
attendant plus her attorneys’ fees.

Consent Decree: Notify all employees of Policy and revise policy to include
harassing conduct perpetrated through the internet or social media and
affecting the work environment.
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Hypothetical 1
Jeff is a supervisor and Claudia, one of his employees, tells him that a
co-worker keeps asking her out and making other remarks that make
her uncomfortable at work. To Jeff, the situation doesn't sound like
sexual harassment. Claudia wears tight clothes and short skirts and is
known around the office to be quite a flirt. Jeff thinks Claudia is being
overly sensitive and exaggerating the situation.
What are Jeff's responsibilities, if any?
P CAMACHO
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Answer to Hypothetical 1

Jeff must report Claudia's complaint to Human Resources.

» Supervisors must report all employee complaints to Human
Resources.

+ Jeff's subjective opinion of the situation is not relevant.

» Supervisors have a duty to maintain a respectful workplace and not
permit inappropriate behavior to go unchecked. If uncertain about
appropriate activities or behavior, supervisors should consult Human
Resources.

» Supervisors should also support the employer in its responsibility to
investigate complaints of discrimination. At the end of the
investigation, supervisors should work with Human Resources to
implement any disciplinary action.
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Hypothetical 2

Rebecca often tells her administrative assistant, James, who has been
working for her for about six months, how attractive she finds him.
James never says anything in response. Rebecca assumes he is
flattered and continues saying things like, "You should wear tighter
shirts so | can see your muscles" and "l bet you're really good in bed."

When James learns that another administrative assistant hired after
him earns more money, James asks Rebecca for a raise. Rebecca says
that she will consider it if James goes out to dinner with her. James
makes it clear that he wants to keep their relationship purely
professional and would prefer not to go out with her. Rebecca says she
understands and that they can talk about it over dinner.

While having lunch with a friend in Human Resources, James mentions
that his boss will only consider a raise if he goes out with her, which he
is dreading because she constantly makes comments that make him

fewnable.
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Hypothetical 2 (cont'd)

Human Resources investigates the comments and interviews Rebecca.
Angry and embarrassed, Rebecca transfers James to a nighttime word
processing position where she won't have to see him at work.

Is Rebecca sexually harassing James?

What, if anything, should James do or say in response to his boss'
constant comments?

Does Rebecca's transfer of James constitute retaliation?
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Answer to Hypothetical 2

* Yes, Rebecca's conduct probably does amount to legally actionable
harassment of James. Remember, the standard is that the conduct must be
unwelcome, and must be so severe or pervasive as to create a hostile work
environment. For six months, Rebecca has been regularly making
inappropriate comments, which is a pervasive amount of time. Whether the
comments have created a hostile work environment is based on both an
objective and subjective standard. Here, an objective person would find that
the sexually suggestive comments were offensive. James also subjectively
found the comments unwelcome and offensive.

» James should not have to silently endure his boss' sexually suggestive
comments, which are inappropriate and offensive. James could have
considered telling his boss that her comments made him uncomfortable and
asked her to stop. If he did not feel comfortable confronting his boss directly,
he could have informed Human Resources sooner so they could take
appropriate action.
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Answer to Hypothetical 2 (cont'd)

* Yes, Rebecca's reassignment of James appears retaliatory.

» James reported harassing behavior to Human Resources, which is a
protected activity.

» Assuming that the nighttime word processing role is a less desirable
position, James' reassignment as a result of reporting harassment
constitutes an "adverse employment action" and is prohibited.
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Hypothetical 3
Laura is very attracted to her boss, Will. Since they're both single, she
asks him out for after-work drinks. After proceeding to dinner and
having a few too many drinks, they both go back to Laura's apartment
and Will ends up spending the night.
Are there any potential problems here? What are the factors to
consider?
Could this be considered sexual harassment?
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Answer to Hypothetical 3

|92
sf%ng

» Based on the few facts in the hypothetical, this situation appears to
be mutually desired by two consenting adults. Whether or not a
romantic relationship is allowed depends on if the employer has a
workplace romance policy that forbids relationships between
supervisors and employees.

» Even if the employer's policy does not forbid supervisors from dating
their subordinates, the situation does raise some legal exposure for
the employer, and for Will. Because Will is Laura's boss, Laura could
later allege that she felt pressured to sleep with Will in order to keep
her job, or for a number of other job-related reasons.

» Employers and supervisors should be aware of how their sexual

relations with a subordinate could have detrimental effects on the
employer.
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Best Practices
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» Understand Legal Basics
» Sexual Harassment issues in employment law.
* Employer activities that constitute harassment.
 Hostile Work Environment Claims.
» Faragher-Ellerth Defense

EEOC’s Role

» Guam DOL Fair Employment Practice Division
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Best Practices

* Prevent Sexual Harassment During Employment
» Post required notices on site
* Proactively eliminate harassment
 Avoid appearance of harassment
» Treat employees with respect

» Encourage employee to use the internal complaint
process

» Recognize that termination is not required for a sexual
harassment claims

G ( sse
41
Best Practices
* Implement and Enforce Policies and Procedures
Prohibiting Sexual Harassment
» Create and Maintain Appropriate Polices and Procedures
» Make Polices and Procedures Accessible
» Train Employees
* Promote Compliance
* Investigate Internal Complaints promptly
» Take appropriate action after investigation
* Reduce the risk of litigation at the end of the employment
relationship
[ ]
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