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The material presented is for informational 
purposes only and not for the purpose of 

providing legal advice. You should contact your 
attorney to obtain advice with respect to any 

particular issue or problem. 

DISCLAIMER



TODAY’S BREAKFAST TOPICS

I. Local Guam Covid Regulations

II. Federal Vaccination/Testing Mandates

III. Workplace COVID Policies

IV. What to do if an Employee Tests Positive for COVID-19



I.  LOCAL GUAM COVID 
REGULATIONS



What are the currently applicable 
Covid-19 regulations imposed on 

businesses by GovGuam?



79 EXECUTIVE ORDERS



Executive Orders continued



128 DPHSS Guidance Memos



DPHSS Guidance Memos continued



https://dphss.guam.gov/covid-19/

Department of Public Health and Social Services
COVID-19 Information web page



RECAP OF COVID REGULATIONS SINCE 
THE START OF THE PANDEMIC

March 2020

• Pandemic starts
• Public health emergency declared.
• First lockdown
• Ban on public gatherings
• Non-essential businesses closed
• Moratorium on evictions/foreclosures
• All schools closed

April 2020
• Ban on all social gatherings
• Mandatory mask wearing, social distancing, frequent cleaning of surfaces and posting of signs

June 2020 • Incoming travelers from “hotspots” required to quarantine in government facility.

July 2020
• Businesses allowed to open at 50% capacity (but no indoor dining)
• Schools reopened
• Incoming travelers with negative PCR test exempt from quarantine

August 2020

• Covid cases start to surge
• Second lockdown
• Stay at home order implemented 
• 14 day quarantine for all incoming travelers (no testing exemption)

September 2020

• Start of re-opening the island
• Businesses can operate at 25% capacity (still no indoor dining)
• Social gatherings up to 5 people

December 2020

• Vaccines start to arrive on Guam
• Indoor dining allowed at 25% capacity
• Mask wearing, social distancing still required inside a business or outside in public areas.
• Individuals in private offices NOT required to mask when no other people present.



RECAP OF COVID REGULATIONS SINCE THE START 
(continued)

January 2021

• Schools reopened
• Indoor dining at 50% capacity
• All businesses can open at 50% capacity 

February 2021

• Bars allowed at 50% capacity 
• Moratorium on commercial evictions/foreclosures lifted
• Moratorium on residential partially lifted

April 2021
• Churches and restaurants allowed at 75% capacity with mask wearing, social distancing and 

frequent cleaning

June 2021
• No quarantine for incoming travelers with proof of vaccination
• Moratorium on residential evictions/foreclosures fully lifted

July 2021

• Full reopening
• Lifting of all capacity restrictions and social gathering restrictions
• Mask wearing and social distancing requirements remain

August 2021
• EO2021-17 – Mandatory vaccination or weekly testing for all Executive Branch employees
• EO 2021-19 – Mandatory vaccination of all restaurants, bars, clubs, and gym employees and patrons

September 2021

• A new surge in COVID cases
• All schools re-closed (and then re-opened 3 weeks later)
• Social gatherings limited to 10 persons indoors and 25 outdoors

November 2021

• Social gatherings capacity increased to 25 people indoors and 75 outdoors. 
• Vaccination no longer required if dining at restaurant outdoors 
• Business meetings/conferences up to 75 people allowed if all attendees are vaccinated  

December 2021 • Outdoor social gatherings capacity increased to 100 people.  Indoor social gatherings still 25 max.



LOCAL GUAM COVID REGULATIONS

Okay, nice recap Mike. But again what are 
the current Covid regulations imposed 

by GovGuam?



Executive Orders to be Aware of:

EO 2021-20 - Imposes a vaccination requirement for 
“Covered Establishments” and sets forth 
verification protocols and exemptions

EO 2021-29 - Exempts outdoor dining from proof of vaccination
and sets social gathering limits at 25 indoors/75 
outdoors

EO 2021-31 - Increases outdoor social gathering limit to 100

EO 2022-02 - Extends public health emergency to March 2, 2022



DPHSS Guidance Memos to be Aware of:

DPHSS Memo 2021-18 - Sets forth a list of businesses required to 
maintain contact logs and describes mask 
wearing and cleaning requirements

DPHSS Memo 2022-04 - Describes requirements for large business 
meetings/conferences

DPHSS Memo 2022-08 - Explains the vaccination requirement 
applicable to “Covered Establishments,” the 
verification and exemption process, and the 
social gathering limitations.



COVID REGULATIONS AS OF FEB. 2, 2022
IN A NUTSHELL

1. No more capacity restrictions.  All businesses can operate at 100% 
capacity.

2. Mask wearing is required almost everywhere. At all places of 
business and all public places (indoor or outdoor)

3. All businesses must following safety protocols.  Clean/disinfect 
daily and maintain well-stocked cleaning and hand-washing supplies

4. Proof of vaccination for Covered Establishments.  
Employees/patrons of restaurants, bars, theaters, gyms, and sporting 
events must provide proof of vaccination or inside service.  (Employees 
may opt for weekly Covid testing).

5. Ban on large social gatherings.  Limited to 25 people indoors and 
100 people outdoors. 



Proof of Vaccination is 
Required At All

“Covered Establishments”

1. Restaurants/Bars
2. Mall food courts
3. Movie theaters
4. Concerts/shows
5. Bowling alleys
6. Boat cruises
7. Gyms/fitness centers/dance 

studios
8. Swimming pools
9. Sporting events
10. Bingo halls

Which businesses 
must require proof 

of vaccination?



What is 
acceptable 

proof of 
vaccination?

Practically Any Form of Proof of 
Vaccination is Acceptable

1. CDC vaccination card

2. Documentation from a health 
care provider

3. Vaccine record from DPHSS

4. Photo or copy of a vaccination 
card

5. Digital/smart phone pic of a 
vaccination card

6. Printed WebIZ documentation 

7. Any other form of proof 
approved by DPHSS

8. Self-attestation 



Does the employee or patron 
have to be fully vaccinated 

including the booster? 



. . .  Surprisingly, no.

Employees and patrons of restaurants/bars/theaters/gyms 
do not have to be fully vaccinated or have received a 
booster. 

To satisfy the government requirement, Covered 
Establishments only have to obtain proof that the 
employee or patron has received the first shot of an FDA 
or WHO approved vaccine.  That’s it.



What are the exceptions to the 
proof of vaccination requirement?



What if an employee/patron refuses to 
provide proof of vaccination?

Refusal by Employee Refusal by Patron

 Employee must undergo and 
submit proof of a negative Covid
test once weekly

 Employee can request a medical 
or religious exemption but even 
if granted the employee would 
still have to undergo weekly 
Covid testing

 Vaccination requirement doesn’t 
apply to delivery employees or 
employees who do not normally 
work on-site 

 Patron may not be served inside 
the establishment except for a 
take-out order

 A patron can be served inside if 
they present proof of a medical or 
religious exemption issued by 
DPHSS but only if the 
establishment determines it can 
serve the patron inside without 
undue burden



Other Covid Requirements of
Covered Establishments

 Must enforce mask wearing by all employees/patrons except when actively 
eating/drinking or engaged in exercise or sports

 Must keep records of all employees’ vaccination or exemption status

 Must keep records of employee Covid test results for at least 60 days

 Must keep a contact log of all patrons (name, contact info, date of visit) for at 
least 30 days

 Must post signs viewable by prospective patrons prior to entering the 
establishment alerting patrons of the vaccination requirement

 Must post signs in employee break rooms informing them of the 
vaccination requirement and how to obtain additional information about 
getting vaccinated



Social Gathering Restrictions

What’s a “Social Gathering?”

Any meeting or gathering of multiple people for a common purpose 
where the attendees are not immediate family members and not 
members of the same household. 

Meeting Rules
- 25 people max indoors
- 100 people max outdoors
- Children under 12 don’t need to be vaccinated
- If all members of the same household, no vaccination required
- If not all members of the same household, everyone must be 

vaccinated
- Special rule for business meetings/conferences: Up to 75 

people allowed inside if all are vaccinated.  Businesses must keep 
copies of proof of vaccination.  (Applies to GovGuam agencies).



II. FEDERAL VACCINE/TESTING 
MANDATES (MOSTLY BLOCKED)



Federal Vaccine/Testing Mandates

OSHA Emergency Temporary Standard (ETS) requiring all 
businesses with 100+ employees to ensure all employees are 
vaccinated or Covid tested weekly [Blocked by U.S. Supreme 
Court on January 13, 2022][Withdrawn by OSHA on January 25]

Department of Health and Human Services (HHS) Interim 
Final Rule requiring healthcare facilities that receive Medicare 
and Medicaid to ensure all employees are vaccinated [Upheld by 
U.S. Supreme Court on January 13, 2022]

Biden Executive Order (EO) requiring vaccination of all 
Federal contractors and subcontractors [Blocked by U.S. District 
Court, Georgia on December 7, 2021]

Biden Executive Order (EO) requiring vaccination of all 
Federal employees [Blocked by U.S. District Court, Texas on 
January 21, 2022]



OSHA ETS  VACCINE/TESTING MANDATE 

Why Was it Blocked?

Supreme Court’s Reasoning:

• OSHA exceeded its statutory authority because Congress only 
authorized OSHA to regulate workplace dangers.  Covid-19 is a 
universal danger not specific to the workplace.

• The ETS vaccine mandate would have impacted 84 million  
Americans.  Decisions with “vast economic and political 
significance” require clear Congressional authority.  Congress did 
not give OSHA clear authority to mandate vaccinations.



HSS RULE REQUIRING VACCINATION OF 
HEALTHCARE PROVIDERS

Why Was it Upheld?

Supreme Court’s Reasoning:
• Congress did authorize the HHS to impose conditions on receipt of 

Medicare funds to protect the health and safety of Medicare and 
Medicaid patients.

• It’s HHS’s job to address infection problems in Medicare and 
Medicaid facilities.

• Vaccination requirements are normal for healthcare workers.



What about President Binden’s
Executive Orders? 

1. EO mandating vaccines for federal contractors.  
Blocked by U.S. District Court in Georgia which held that the 
President exceeded his statutory authority under the Federal 
Procurement Act.  Managing federal procurement does not 
include the power to require vaccinations.

2. EO mandating vaccines for all federal employees.
Blocked by U.S. District Court in Texas which held that the 
President exceeded his statutory authority to regulate the 
conduct of executive branch employees. “Becoming vaccinated” 
does not constitute workplace conduct within the President’s 
authority.  



BOTTOM LINE for Guam from Federal Court 
Decisions:

1. Companies with 100+ employees no longer need to be 
concerned about the OSHA ETS vaccine mandate.

2. Employees of healthcare facilities must be fully 
vaccinated (both shots) -- first shot by January 27, 2022 
and second shot by February 26, 2022. 

Important Note:  GovGuam executive branch employees who work at 
healthcare facilities must comply with the much more stringent federal 
vaccination mandate (both shots with no weekly covid test alternative) 
and not just the GovGuam Executive Order mandate (only first shot; yes 
weekly covid test alternative)



III.  WORKPLACE COVID POLICIES



Can a Business Require its 
Employees to be Vaccinated?



. . . YES.  Requiring all employees physically entering the 
workplace to be fully vaccinated against Covid-19 does not 

violate federal EEO laws or Guam labor laws.

But:

In some circumstances, Title VII and the ADA require an employer to 
provide reasonable accommodations for employees who decline to get 
vaccinated due to (1) a disability or (2) a sincerely held religious belief.



Requests for Exemption Based on a 
DISABILITY

Step 1.  Does the request for exemption pose a direct threat in the 
workplace ?  The Americans With Disabilities Act (ADA) requires that 
you grant the employee an exemption from the requirement unless you 
can demonstrate that the unvaccinated employee would pose a “direct 
threat” to the health and safety of the employee herself or others in the 
workplace.

This requires an individualized assessment BUT in most cases in the 
context of Covid vaccination exemption requests, the answer to this 
question will be YES.  An employee with a disability who is not 
vaccinated would pose a direct threat to himself or others in the 
workplace.



Requests for Exemption Based on 
DISABILITY (Continued)

Step 2.  If granting the exemption poses a direct threat in the 
workplace, can the employer provide a reasonable accommodation
that would reduce or eliminate that threat without undue hardship 
to the employer? 

Possible accommodations:  mask wearing, staggered shifts, limiting 
contact with others, permitting telework, assigning employee to 
different workspace.

You must offer an accommodation to the employee IF it does not cause 
an undue hardship (significant difficulty or expense) to the business.

Undue hardship determined case-by-case.  The outcome of this 
analysis will depend on factors such as the nature of the business, the 
type of workspace, the number of employees, and whether remote 
working is feasible.  



Requests for Exemption Based on a 
RELIGIOUS BELIEF

[Simpler than the disability analysis]

First, is the employee’s request based on a sincerely held religious 
belief?  Generally, under Title VII, an employer should assume this is 
the case BUT if you have an objective basis for questioning the 
sincerity of a particular belief, you are justified in making a limited 
factual inquiry and seeking additional information.

Second, can the employer provide a reasonable accommodation 
without undue hardship? (Here “undue hardship” is defined as 
“more than minimal cost or burden on the employer)   



Key Elements of a Mandatory Vaccination Policy

Blue & Gold LLC is committed to protecting employees, customers, clients 
and vendors from covid-19. To meet this goal, and in consideration of 
guidance released by the U.S. Centers for Disease Control and Prevention 
and a variety of public health authorities and professional organizations, 
Blue & Gold is implementing a mandatory vaccination policy for its 
workforce.



Key Elements of a Mandatory Vaccination Policy continued

1.  All employees are required to have or obtain a covid-19 

vaccination as a term and condition of employment at Blue & Gold, unless 
an exemption is approved.
All employees must report their vaccine status and provide approved 
documentation as proof of vaccination:

• All current employees must report their status no later than [Fill in the date].
• All employees who are not vaccinated have until [Fill in the date] to get fully 

vaccinated.
• All employees who do not get vaccinated, including employees who 

receive an exemption from this policy, must submit to weekly covid
testing at their own expense. Employees who test positive must remain at 
home for 10 days. Such employees may work from home if their jobs permit. If 
their jobs do not permit working from home, such employees may use their 
accrued time off; otherwise, the time off will be unpaid.

• All new employees must provide proof of their vaccination status prior to the 
start of their employment.



Key Elements of a Mandatory Vaccination Policy continued

This policy applies to employees regardless of whether they work on-site or 
remotely, unless the employee qualifies for an exemption.

Employees are considered fully vaccinated two weeks after they receive the 
requisite number of doses of a covid-19 vaccine.  For Pfizer-BioNTech, 
Moderna or AstraZeneca/Oxford, this is two weeks after employees received 
the second dose in a two dose series. For Johnson and Johnson /Janssen, this 
is two weeks after employees receive a single dose.  [OPTIONAL:  If a 
booster is recommended by the Department of Public Health and Social 
Services based on the employee’s initial vaccination dates, the employee 
must receive the booster in order to be considered fully vaccinated.]



Key Elements of a Mandatory Vaccination Policy continued

2.  All employees, regardless of whether they have previously 

attested to their vaccination status, must provide documentation 
of their vaccination. Employees’ documentation must be on official 
forms and include the vaccination received, the number of doses 
received, the date each dose was administered and the name of the 
health care professional or clinic administering the vaccine.

The following documentation is acceptable:
• A copy of the record of immunization from a health care provider or 

pharmacy
• A copy of the covid-19 Vaccination Record Card
• A copy of medical records documenting the vaccination
• A copy of immunization records from a public health or state 

immunization information
• A copy of any other official documentation containing the required 

information.
• Digital copies, including digital photos of records are acceptable.



Key Elements of a Mandatory Vaccination Policy continued

3. Exemptions may be granted to employees who have certain 
medical conditions or on the basis of a strong religious or sincerely 
held belief.

Determining whether an exception is legally required will include 
consideration of factors such as the basis for the claim; the nature of the 
employee’s job responsibilities; and the reasonably foreseeable effects on 
the employer’s operations, including protecting other employees and the 
public from covid-19.

Employees who are denied an exemption have 10 days from the date of the 
notice of the denial to begin receiving the vaccine and must by fully 
vaccinated within 30 days thereafter or submit to weekly testing at their 
own expense.



Key Elements of a Mandatory Vaccination Policy continued

4.  Employees may be granted a deferral to receive the vaccine if they 

have certain medical conditions, they’re on approved FMLA or supplemental 
leave, they’ve tested positive for the covid virus or are undergoing treatment 
for the virus.

5.   All records of vaccinations and approved exemptions will be 
maintained by Human Resources. Such records will not be included in 
employees’ personnel files.

6. Violations of this policy may result in appropriate disciplinary 

measures, up to and including dismissal. Blue & Gold will provide the 
procedural rights required in its progressive discipline policy to an employee 
and follow its normal disciplinary processes. Employees will not be placed 
on administrative leave while pursuing an adverse action for refusal to be 
vaccinated, but will be required to follow safety protocols for employees who 
are not fully vaccinated when reporting to work.



IV.  WHAT IF AN EMPLOYEE TESTS 
POSITIVE FOR COVID-19



Occupational Safety and Health 
Administration (OSHA) Act of 1970

General Duty Clause

(a)Each employer –

shall furnish to each of his employees employment and a place of 
employment which are free from recognized hazards that are causing 
or are likely to cause death or serious physical harm to his employees;



If an employee tests positive for Covid, you 
should take action right away:

1. Remove the employee from the workplace immediately.

2. Require the employee to isolate and not return to work until the 
employee has completed the isolation period recommended by: 

DPHSS:  5 days of isolation for vaccinated
10 days of isolation for unvaccinated

or

The CDC: 5 days of isolation regardless of vaccination status

3. Notify co-workers who were exposed to the employee, if any, of the 
exposure and recommend that they be tested.





Does an Employee who gets Covid have 
any rights under the Americans with 

Disabilities Act (ADA) or Family Medical 
Leave Act (FMLA)?  



. . . Possibly, yes. 

“Long Covid” can be a disability under the ADA (and also under the 
federal Rehabilitation Act of 1973) according guidance issued last July by 
the U.S. DOJ and U.S. HHS guidance in July 2021.

Common symptoms of Long Covid are:
• Tiredness or fatigue 
• Difficulty thinking or concentrating (sometimes called “brain fog”) 
• Shortness of breath or difficulty breathing 
• Headache 
• Dizziness on standing 
• Fast-beating or pounding heart (known as heart palpitations) 
• Chest pain 
• Cough 
• Joint or muscle pain 
• Depression or anxiety 
• Fever 
• Loss of taste or smell 



Long Covid is a disability under the ADA if it 
“substantially limits one or more major life activities” 
(examples: caring for oneself, eating, sleeping, walking, 
lifting, bending, breathing, concentrating, thinking, 
communicating, and working). 

Some key points in determining whether an employee’s 
Long Covid condition is a disability that requires 
accommodation:
1. It can be a physical or mental impairment (can be a 

psychological disorder such as an emotional or mental illness)
2. “Substantially limits” is to be construed broadly and should not 

demand extensive analysis.
3. It’s not always a disability, but if it is a disability, the employee 

is entitled to reasonable accommodation. 



Some Covid Symptoms Substantially Limit a 
Major Life Activity and Some Don’t.

These Do: These Don’t:

 Person with Covid
experiencing ongoing but 
intermittent multiple-day 
headaches, dizziness, 
difficulty concentrating or 
thinking.

 Person with Covid has 
shortness of breath or heart 
palpitations that lasts or is 
expected to last for several 
months.

 Person with Covid
experiencing congestion, sore 
throat, fever, headaches 
which resolve within several 
weeks with no further 
symptons.

 Person is infected with Covid
but is asymptomatic 



Bottom Line:  If the employee’s Long Covid
condition substantially limits a major life 
activity, you must go through the same 
interactive reasonable accommodation process 
under the ADA as you would with any other 
disability.

Possible accommodations:
1. Modified schedule (periodic breaks)
2. Reassignment to other vacant position
3. Job restructuring (adjustment of duties/tasks)
4. Leave

But only to the extent these accommodations can be 
done without undue hardship to the employer.



Extended Leave (paid or unpaid) is also a Form of 
Reasonable Accommodation 

- If there’s no other effective accommodation, and leave will 
not cause undue hardship (significant difficulty or expense), 
the employee must be granted leave under the ADA.

- If FMLA applies (companies with 20 or more employees), 
the employee gets up to 12 weeks of unpaid leave – which is 
not considered part of the accommodation.  The 
accommodation would be leave beyond the FMLA leave.

- The employee must be allowed to use any accrued paid leave 
first and then unpaid leave.



EEOC
 Everything EEOC has issued related to COVID-19 can be found at 

www.eeoc.gov/coronavirus, including:

 What you should know about COVID-19 and the ADA, the 
Rehabilitation Act, and other EEO Laws

 https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-
and-ada-rehabilitation-act-and-other-eeo-laws



A Wealth of Valuable Guidance regarding Covid-19 Workplace Policies 
is Available on the SHRM Website at the following link:

https://www.shrm.org/hr-today/news/hr-news/Pages/coronavirus-
resources.aspx



V.  QUESTIONS  



Contact Info:
daphne.leonguerrero@citadelpacific.com
mpangelinan@calvofisher.com  
shrm.guam.chapter@gmail.com

guam.shrm.org


