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WHATEVERHAPPENED TOe

DOL0OS PROPOSED FI NAL OV
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FINAL OVERTIME RULE
Final Overtime (OT) Rule issued in May 2016

A Raised annual salary threshold for exempt positions from
$23,660 to $47,476 per year

A Allowed employers to use nondiscretionary bonuses to

satisfy up to 10% of the salary threshold, if made on quarterly
or more frequent basis

A Raised the annual highly compensated employees salary
threshold from $100,000 to $134,004

A Automatic adjustment every 3 years to the annual salary
threshold
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FINAL OVERTIME RULE
AScheduled to go into effect on December 1, 2016

ALots and lots of training and briefings

AEmployers reacted in anticipation of the OT Rule:

V Reclassified employees from exempt (earning salaries
nelow the new threshold) to non-exempt (hourly);

V Raised exempt salary to avoid reclassification; and / or
V Did nothing
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FINAL OVERTIMERUL Eeé NOT

ANovember 22, 2016: federal district court judge in Texas issued
a nationwide temporary injunction

APrevented the Final Rule from taking effect on December 15t

AThe DOL appealed the injunction to the 5t Circuit Court of
Appeals

AFebruary 22, 2017: the DOL moved for an extension to file its
brief citing the absence of a confirmed Secretary of Labor

AApril 14, 2017: the DOL requested another 60-day extension to
file its brief
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NOMINEE ALEXANDER ACOSTA

ASon of Cuban immigrants and first Hispanic named to
Presi dent TrumpoOs cabinet

AServed in 3 positions during the Bush Administration
AMember, National Labor Relations Board

AAssi stant Attorney Gener a
Rights Division

AU.S. Attorney General, Southern District of Florida
ADean of Florida International University Law School
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SECRETARY OF LABOR ACOSTA CONFIRMED

AConfirmation hearing held March 22, 2017

AAt his hearing, Acosta indicated that he believed the salary
threshold figure should be around $33,000

AAlso indicated he would first decide whether to continue the DOL
appeal to the 5" Circuit

AConfirmed April 27, 2017
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DOL FILES ITS REPLY

AJune 30, 2017: DOL filed its reply in support of its appeal of the
temporary injunction

AMany thought DOL would withdraw its appeal and allow the
Injunction to stand

ABut, DOL appealing one issue
V Whether DOL has the authority to set the minimum salary
level for exemption

ADOL has been setting the minimum salary level since 1940
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SO WHATO0OS NEXT?

Afi T h Bepartment has decided not to advocate for the
specific salary level ($913 per week) set in the final rule...
and intends to undertake further rulemaking.... Accordingly,
the Department requests that this Court address only the
threshold legal question of the De par t maatutorg s
authority to set a salary level, without addressing the
specific salary level set by the 2016 final rule.o
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SO WHATO0OS NEXT?

ABased on D O L @eply, the May 2016 version of the Final OT
Rule will not survive

AJune 27, 2017: DOL submitted a Request for Information
(RFI) related to the OT Rule to the federal OMB

V An RFI is an optional step that g o vagdncies can take to gain

public input as to whether a new law or change in a law is
necessary

V Likely DOL will begin a new rule-making process and draft a new
OT law with a lower salary threshold
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TRIVIA QUESTION
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ANSWER TO TRIVIA QUESTION
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NEIL GORSUCH

ANominated by Pres Trump to replace vacancy
left by the death of Justice Antonin Scalia

A Attended Harvard Law School & classmates with
Barack Obama

AAppointed to U.S. Court of Appeals for the 10t
Circuit by Pres. George W. Bush in May 2006

AViewed as conservative & having an employer-
friendly record

AConfirmed as the 113t Supreme Court Justice
on April 7, 2017



EEOC SUBPOENAS

McLane Co. v. EEOC
Decided April 3, 2017
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FACTS OF THE CASE

ADamiana Ochoa worked as afi ¢ i g asree tetéet Mckane

ACigarette selectors work in distribution centers where they must lift,
pack and move large bins containing products

AMcLane required all new employees and employees returning to
work after a medical leave to take a physical capability strength test

AOchoa took 3 months of maternity leave in 2007

AWhen she attempted to return to work, she was asked to take the
physical test and she failed 3 times

AMcLane fired her & Ochoa filed a charge with the EEOC for gender
discrimination in violation of Title VII
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EEOC INVESTIGATION

AEEOC initiated an investigation into O ¢ h o &t ¥11 claim

AEEOC issued an administrative subpoena for information re: the
physical test and individuals who took the test

V McLane provided information related to the test and a list of
anonymous individuals who took the test, providing each
| ndi v igehdes folé & the company, reason for the test and
evaluation score

V McLane refused to provide n p e d i ignr fecer meet, names,
social security numbers, last known addresses and telephone
numbers for employees nationwide arguing it was irrelevant
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COURT ACTION TO ENFORCE SUBPOENA

AEEOC filed a subpoena enforcement action in the district court
In Arizona

AThe district court agreed with McLane and refused to enforce
the subpoena

AOn appeal, the 9" Circuit did not defer to the district c o ur t ¢
decision and determined that the E E O C @ubpoena should
have been enforced, i.e., was relevant to the EEOCO s
Investigation
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ISSUE BEFORE THE SUPREME COURT

AWhether a federal appellate court may review a districtcc our t 0
decision on enforcing an EEOC subpoena de novo or whether
It must defer to the district ¢ o u rdéc®ien absent h a b uof e
discretion.o
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SUPREME COURT DECISION

AJustice Sotomayor wrote the opinion of the Court

AThe Court rejected the de novo (or new) review standard advanced
by the 9t Circuit

AHeld: Courts of appeals should review district court decisions to
guash or enforce EEOC subpoenas based on an nab uagafe
di s c r standaa,mot de novo review

AThe Court acknowledged that the EEOC has broad statutory
authority to issue subpoenas in the course of investigating charges of
employment discrimination

AThe Court further stated that when the EEOC seeks enforcement of
Its subpoenas, the applicable test favors enforcement
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SUPREME COURT DECISION

The Court also stated:

Alf the charge is proper and the material requested relevant, the
district court should enforce the subpoenas unless the employer
establishes that the subpoenail s Nt oo 1| n d e fissued fdr e ,
annit | | egi ti mata@updupgsbuodensbpsame.

Aln other words, unless the district court abused its discretion, the
di stri ct court Owheldeci si on woul d

AThe Supreme Court reversed the 9t Circuit decision and remanded
the case back to apply the appropriate standard of review.
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SO WHAT DOES THIS MEAN FOR
EMPLOYERS?

AFor employers who have experience responding to charges of
discrimination, reminder that there are limits to the EEOCO s
subpoena power

AThe decision shows that the EEOC has to show that material is
relevant to an investigation

ADistrict Courts may be more likely to exercise their discretion to
limit the scope of EEOC subpoenas
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SO WHAT DOES THIS MEAN FOR
EMPLOYERS?

AEmployers will be required to prepare challenges to subpoenas
based on specific and compelling showings of burdensomeness,
lack of relevance or improper purpose

ARegardless the standard of review, litigating with the EEOC over a
subpoena can be time-consuming and expensive

ADepending on the circumstances, it may make sense for an
employer to negotiate, Iif possible, a resolution with the EEOC
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GENDER IDENTITY

Gloucester County School Board v. G.G.
Remanded to the 4™ Circuit on March 6, 2017
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FACTS OF THE CASE

AGavin Grimm (G.G.) is a transgender student who was originally given
permission to use the b o yraestsoom

ADue to public protest, the School Board passed a policy mandating that
transgender students be allowed access to single-stall unisex restrooms or
restrooms that correspond to their sex assigned at birth

AJanuary 7, 2015: U.S. DOE issued an opinion letter to schools regarding its
regulation under Title IX of the Education Amendments Act permitting the
separation of restrooms and locker rooms on the basis of sex

ADOE stated that the regulation required schools receiving federal funds to allow
transgender students to use facilities consistent with their gender identity

AMay 13, 2016: U.S. DOJ & DOE issue joint bathroom guidance that schools
should let transgender students use bathrooms that match their gender identity
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COURT ACTION

AG.G. sued the Board and alleged that the policy violated Title 1X as
well as the Equal Protection Clause of the 14" Amendment and
sought damages and an injunction against the policy

AThe District Court granted the B o a r rdofios to dismiss the Title 1X
claim and denied the request for preliminary injunction

AThe U.S. Court of Appeals for the 4t Circuit reversed and held:

V Dbecause the term i s eix [® O E @gegulation was ambiguous as
applied to transgender students, and

V because D OE oOisterpretation was the result of its well-
considered judgment, the district court erred in not according
deference to D O E in&rpretation of its own regulation
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ISSUE BEFORE THE SUPREME COURT

AWhether judicial deference is owed to a federal agency 6
regulatory interpretation that a law prohibiting sex bias means
schools must allow transgender students to use bathroom
consistent with their gender identity.

ALL GENDER
RESTROOM
Anyone can use this restroom,

g ess of gender identity
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SUPREME COURT ACTION

AFebruary 22, 2017: U.S. DOJ & DOE rescinded their bathroom
guidance

ABased on the rescission, the Supreme Court vacated the 4t
C1 r c apinibndasd sent it back for further consideration

ABecause the 4% Ci r c wrigihad suling was heaving based

heavily on the DOJ & DOE guidance, the court will have to look
closer at the alleged constitutional and statutory issues
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SO WHAT DOES THIS MEAN FOR
EMPLOYERS?

Aln Guam, the Guam Employment Nondiscrimination Act of 2015
(GENDA) already provides protection for employees from
discrimination and harassment based on sexual orientation,
gender identity & gender expression

ABut there is no federal law that explicitly prohibits discrimination
against lesbian, gay, bisexual and transgender (LGBT) people

ANo local guidance, Guam looks to federal law for guidance
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SO WHAT DOES THIS MEAN FOR
EMPLOYERS?

ABecause the language of Title IX mirrors that in Title VII with regard
to discrimination on the basis of sex, the case has significance
because the C o u rrulidgscould provide clarity as to whether the

term n s eix Ttle IX and Title VII should be interpreted to include
gender identity

AConcern that the Trump administration may pressure the EEOC to
change its position that the definition of h s eunder Title VII, I.e.,
that it includes gender identity and sexual orientation
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ISSUES RIPE FOR REVIEW

AAge Discrimination

A lssue: Whether ol der i sdubHoseinoups 0
their 50s, 60s, etc. - can proceed with disparate impact
claims even if comparators are 40-plus

A 1ssue: Whether ADEA bars compensatory & punitive
awards
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ISSUES RIPE FOR REVIEW

A Sex discrimination
Alssue:WhetherTi t | e VI | 6 s s e xcowdrs Sexuali m
orientation
A Disability discrimination
Alssue: Whether obesity is a covered disability under the ADA

(LIS

EQUALITY AT WORK
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TRIVIA QUESTION:
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