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JUSTICE ANTONIN SCALIA (1936-2016)

Constitution
Constitution has a static
meaning

Believe that the meaning of
the Constitution does not
evolve over time  ouae

.

Vote: Conservative

ANTONIN SCALIA

5/8/2016

Impact of Justice Scalia’s Death on Cases

Cases Already | Cases Argued But Not Yet Decided Cases on Docket Not Yet Argued
Issued

Possible outcomes Possible outcomes
« If 4-4 deadlock, lower court decision * Hear argument; if 4-4 deadlock, lower
would stand court decision would stand

* Set case aside for re-argument during * Set case aside for argument during next
next term term

Tie decision would lack precedential value Tie decision would lack precedential value

Dana A, Gutierrez, £5q.5.416

Nomination of Merrick Garland

as a record of supporting civil rights plaintiffs in
employment discrimination matters
¢ Known to be tough on crime (prosecuted
Oklahoma City bomber Timothy McVeigh)
* GOP-controlled Senate likely to refuse to confirm an
Obama nominee

Dana A, Gutierrez, £5q.5.416

Dana A. Gutierrez, Esq. 5.4.16



5/8/2016

SUPREME COURT REVIEW

pCR MINING, [,

M= Mach Mining, LLC v. EEOC :_.':’ EEOQC

US. Equal Employment
Opportunity Commission

Decided April 29, 2015

Dana A, Gutierrez, £5q.5.416

pCR MINING, [,

“ME° Mach Mining, LLC v. EEOC :_.':’ EEQC

S Equa
Opportunity

e 1 year later, EEOC sent another letter to Mach stating that conciliation
efforts had failed

e EEOC sued Mach on behalf of the Charging Party and a class of female
applicants who had applied for non-office jobs

Dana A, Gutierrez, £5q.5.416
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W MINING,
we! Ue

Mach Mining, LLC v. EEOC :5 EEOC

e 7th Circuit reversed the District Court concluding that because the EEOC
had pled on the face of its discrimination complaint that it had complied with
all prerequisites to suit and because the two conciliation letters were
“facially sufficient” to show that conciliation had occurred, its review of the
conciliation process was satisfied

Dana A, Gutierez, Esa5016

5/8/2016

pCR MINING, [,

M Mach Mining, LLC v. EEOC ;:_-';' EEOC

Opportunity C n

Dana A, Gutierrez, £5q.5.416

pCR MINING, [,

M Mach Mining, LLC v. EEOC ;:_-';' EEOC

Opportuni n

conjerence, conciliation, an: persuasion.
e Supreme Court = courts may review if EEOC has fulfilled its duty to
conciliate discrimination claims before litigation

* Scope of the review = must be narrow

Dana A, Gutierrez, £5q.5.416
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“SM=" Mach Mining, LLC v. EEoc == EEOC

must conduct the fact-finding necessary to decide that limited dispute

o If the court finds in favor of the employer, the appropriate remedy is to
order the EEOC to undertake the mandated efforts to obtain voluntary
compliance

Dana A, Gutierez, Esa5016

5/8/2016

pCR MINING, [,

“S¥E° Mach Mining, Licv. eeoc == EEOC

Opportunity C

* Employers should push the EEOC to
(1) provide reasonable information about the alleged practice(s) that is or are the
subject of the claim, and
(2) in class action cases, the number and identities of prospective class members
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pCR MINING, [,

M Mach Mining, LLC v. EEOC ;:_-';' EEOC

Opportuni n

engage in a good faith conciliation discussion

Dana A, Gutierrez, £5q.5.416

Dana A. Gutierrez, Esq. 5.4.16



Decided June 1, 2015

5/8/2016

Abercrombie & Fitch v. EEOC == FEOC

corporate HR department, which will determine whether or not an
accommodation will be granted

Dana A, Gutierrez, £5q.5.416

Abercrombie & Fitch v. EEOC == FEOC

contacted her district manager, who told her to lower Elauf’s rating on the
appearance section of the application, which lowered her overall score and
prevented her from being hired

Dana A, Gutierrez, £5q.5.416
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Abercrombie & Fitch v. EEOC

5/8/2016

Abercrombie & Fitch v. EEOC

Abercrombie & Fitch v. EEOC
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Abercrombie & Fitch v. EEOC == EEOC

her need for an accommodation was a motivating factor in the employer’s
decision not to hire the applicant

* An applicant is NOT required to show that an employer held knowledge of his or
her need for an accommodation

Dana A Gutierrez £5q.5.4.16

5/8/2016

Abercrombie & Fitch v. EEOC

¢ Depending on the circumstances, that process may entail explaining to the
applicant the relevant work rule, inquiring as to whether the applicant could comply
with the rule or would require an accommodation, and analyzing whether any
required accommodation is reasonable or would impose an undue hardship

Dana A, Gutierrez, £5q.5.416

oo

Heffernan v. City of Paterson &

Decided April 26, 2016

Dana A, Gutierrez, £5q.5.416
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Heffernan v. City of Paterson

¢ He sued claiming that his First Amendment right to free speech had been violated

* Lower courts ruled = claim would be actionable only if the City’s decision had been
prompted by actual, rather than perceived, exercise of his free speech rights

« Because he had not actually supported the candidate, his right to free speech had
not been violated

Dana A, Gutierez, Esa5016

5/8/2016

Heffernan v. City of Paterson

Dana A, Gutierrez, £5q.5.416

Heffernan v. City of Paterson

e The constitutional harm - discouraging employees from engaging in
protected speech — is the same whether the employer’s action is based upon a
factual mistake or if the employer was correct in its assumption

Dana A, Gutierrez, £5q.5.416
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5/8/2016

Heffernan v. City of Paterson

Heffernan v. City of Paterson @

SUPREME COURT PREVIEW
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5/8/2016

Green v. Brennan

Appealed from 10t Circuit
Argued November 30, 2015

Dana A Gutierrez £5q.5.4.16

r 4 Green v. Brennan Hili

supervisor/supervisor’s replacement harassed him in retaliation for his prior EEO
activity

* After investigation completed, allowed to file formal charge but Green did not

* Throughout 2009, subject to internal Postal Service investigations including a
threat of criminal prosecution

Dana A, Gutierrez, £5q.5.416

r 4 Green v. Brennan Hili

constructively discharged

e Constructive discharge = An employee may assert a constructive discharge
claim when the employer made working conditions so intolerable that a
reasonable person would feel compelled to resign

Dana A, Gutierrez, £5q.5.416
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Green v. Brennan .I-Q(Hﬁ

e Circuit Courts split

¢ 10, D.C. and 7t = Title VII limitations period for a CD claim begins to run
from the employer’s alleged discriminatory act

o 5 federal appeals courts = CD claim accrues when an employee actually
resigns Dans Guterren 50 5415

5/8/2016

Green v. Brennan .I-Q(Hﬁ

Dana A, Gutierrez, £5q.5.416

Appealed from 9t Circuit
Argued April 20, 2016
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Lsog 1y,

Q Encino Motorcars, LLC v. Navarro

g
repair needs; write up estimate for repairs; recommend additional work
® Paid on commission

Dana A, Gutierez, Esa5016
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Q Encino Motorcars, LLC v. Navarro

which limit the application of the exemption to salesmen, partsmen and mechanics
9t Circuit, service advisors do not fit into the 3 categories, so not exempt from OT
e 4th & 5th Circuits & several district courts interpret the exemption as including
service advisors as they are engaged in “servicing automobiles”

Dana A, Gutierrez, £5q.5.416

Q Encino Motorcars, LLC v. Navarro

Dana A, Gutierrez, £5q.5.416
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WHEN CAN EMPLOYERS TERMINATE

EMPLOYEES WHO LEGALLY USE
MARIJUANA

5/8/2016

IS MARIJUANA LEGAL?

Dana A. Gutierrez, Esq. 5.4.16
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IS MARIJUANA LEGAL?

controlled substances

— Schedule | drugs have a high potential for abuse and
dependency, with no recognized medical use orvalue

— Any possession, use, or distribution is acrime

5/8/2016

STATE LAW: IT’'S COMPLICATED

government?

Dana A. Gutierrez, Esq. 5.4.16
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IS MARIJUANA LEGAL?

5/8/2016

EXECUTIVE ORDER 12564

service;

(c) persons who use illegal drugs are not suitable for
Federal employment

Dana A, Gutierrez, £5q.5.416

FEDERAL GOVERNMENT EMPLOYER

K vES 3 NO 240, proored 10242

Complats iha falawing if you answered *Yos' liagally used a drug
EnGyCT

Provido 7a 1ypa of drug o caniaileg subssan.
3 Cosaine or crack cocaina (Such as rack. frasbass, eic.)

[ Dapressanis (Such &5 barbrturates, methaqualons, tranquilizers, atc.)

{03 THE (Sisch as mariuana, wead, pat, hashish, atc.) {0 Hallucinagonis (Sush as LSE, FEP, mushooms, oia)
(O Katamin (Such 35 spacial K. jat, #tc.) (O starolis (Such as e ciear, juce, etc.)
[ Mot (Such us apiur, morphine, cudaine, herin, e | [ Ittt (Such as taluene, syl niate, etz )

[0} Stimulants (Such as amphetaimines, spead, crysial med, ecstasy, etc.) () Other {Provide explanation) »

Dana A, Gutierrez, £5q.5.416

Dana A. Gutierrez, Esq. 5.4.16

16



offenses?

Dana A, Gutierez, Esa5016

5/8/2016

FEDERAL GOVERNMENT

harms do materialize—either despite a strict regulatory scheme
or because of the lack of one—federal prosecutors will act
aggressively to bring individual prosecutions focused on federal
enforcement priorities and the Department may challenge the
regulatory scheme themselves in these states.”

Dana A, Gutierrez, £5q.5.416
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DECRIMINALIZATION IMPLICATIONS

5/8/2016

GUAM PUBLIC LAW 32-237

10 GCA § 122402. Purpose of Act:

The purpose of this Act is to allow the beneficial use of medical cannabis in a
regulated system for alleviating symptoms caused by debilitating medical
conditions and their medical treatments.

Dana A, Gutierrez, £5q.5.416

GUAM PUBLIC LAW 32-237

caregiver does not relieve the qualified patient or primary caregiver from: . ..
(3) criminal prosecution or civil penalty for possession or use of cannabis:
(C) in the workplace of the qualified patient’s or primary
caregiver’s employment. . ..

Dana A, Gutierrez, £5q.5.416
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5/8/2016

DRUG TESTING BEST PRACTICES

center?

Dana A. Gutierrez, Esq. 5.4.16 19



THIRD PARTY DRUG TESTER

— State and federal regulations

* Direct the employee to contact the third party testing
provider about its practices

5/8/2016

medical marijuana have
any medicinal benefits?

ACCOMMODATION REQUEST

— Poor appetite and weight loss caused by chronicillness,
such as HIV, or nerve pain
— Seizure disorders

— Crohn's disease

Dana A. Gutierrez, Esq. 5.4.16

20



use or medical marijuana:

5/8/2016

AMERICANS WITH DISABILITIES ACT

* ADA's protections do not extend to those currently
engaged in the “illegal use of drugs.”

AMERICANS WITH DISABILITIES ACT

explicit, stating that "nothing in this act shall be construed
to require ... an employer to accommodate the medical
use of marijuanain any workplace."

Dana A. Gutierrez, Esq. 5.4.16
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5/8/2016

AMERICANS WITH DISABILITIES ACT

medical marijuana?

STATES THAT REQUIRE AN ACCOMMODATION

addressed to employers

Dana A. Gutierrez, Esq. 5.4.16 22



5/8/2016

SAMPLE STATE STATUTE

(b) a registered qualifying patient's |g:\olsitive dlrug teﬁt for
marijuana components or metabolites, unless t tient
used, possessed, or was impaired by marijuana on tﬁe
premises of the place of employment or during the hours of

employment.

ZERO TOLERANCE DRUG POLICY

policy
* Unintended consequence: reduction in candidate
pool?

Dana A. Gutierrez, Esq. 5.4.16 23



TIPS FOR AN EFFECTIVE DRUG POLICY

* Make sure your policy states that it applies to drugs
that are illegal under “federal OR Guamlaw”

5/8/2016

from liability?

EMPLOYER BEST PRACTICES

olicies should prohibit all illegal drug use
* Be careful when your alcohol and drug policies are combined

Dana A. Gutierrez, Esq. 5.4.16
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5/8/2016

PREPARING FOR CHANGE . .. MAYBE

DOL’s Proposed Final
Overtime Regulations

FAIR LABOR STANDARDS ACT

delimit” the exemptions

29 C.F.R. PART 541

* Qutside Sales o f” .
 Computer ‘/ﬂ—/ =
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5/8/2016

THREE TESTS FOR EXEMPTION

PROPOSED CHANGES

MINIMUM SALARY LEVEL

issued in 2016
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5/8/2016

AUTOMATIC, ANNUAL INCREASES

CHANGES TO THE DUTIES TESTS?

= LAW@ News, cases, companies, firms n

Final OT Rule May Go Beyond Salary
Hike, Lawyers Say

By Ben James Share us on: [

The DOL said in an email Tuesday that “while no specific changes are proposed for the
duties tests, the NPRM contains a detailed discussion of concerns with the current duties

tests and seeks comments on specific questions regarding possible changes. The
Administrative Procedure Act does not require agencies to include proposed regulatory text
and permits a discussion of issues instead.”

REDEFINING “PRIMARY DUTY”

employee’s time be spent
exclusively on work that is the
employee’s primary duty

Dana A, Gutierrez, £5q.5.416

Dana A. Gutierrez, Esq. 5.4.16 27



ELIMINATION OF “CONCURRENT DUTIES”

exempt _WOI'k and remains « Limitation on the amount of
responsible for nonexempt work that an
success/failure of the exempt employee can
business perform

5/8/2016

RETURNING TO THE “LONG” AND “SHORT” TESTS

a 20% restriction on non-
exempt work (40% in retail).

COMMENTS TO PROPOSED CHANGES

Dana A. Gutierrez, Esq. 5.4.16
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COMMENTS RECEIVED

regulations.gov
gulat 9 ‘

|~ Defining and Delimiting the for Executive, Administrative, ional, Outside Sales and Computer Employees
Docket ID: WHD-2015.0001  Agency: Wage and Hour Division (WHD) T v op for et e

Parent Agency: Department of Labor (DOL)

J— 293,370

The Department proposes to update the regulations governing which executive, administrative, and Comments Recerved
professional employees (white collar workers) are entitied to the Fair Labor Standards Act's minimum wage
and overtime pay protections. Key provisions of the proposed rule include: (1) setting the standard salary
level required for exemption at the 40'" percentile of weekly earnings for full-ime salaried workers (projected
to be $970 per week, or $50,440 annually, in 2016); (2) increasing the total annual compensation

e ded to employees to the annualized value of the 90t .
percentile of weekly earnings of ful-time salaried workers (122,148 annually): and (3) estabiishing a Iy promm
mechanism for automatically updating the salary and compensation levels going forward to ensure that they

will continue to provide a useful and effective test for exemption. The Department last updated these
regulations in 2004, which, among other items, set the standard salary level at not less than $455 per week.

Wiweer i | [ Enat

Regulatory Timeline

[ proposeerue

less.

4, Finsi Ruie
RIN: 1235.AA11  Impacts and Effects: None  CFR Citation: 20 CFR 541 P Cimensus
Priority: Economically Significant

Dana A Gutierrez £5q.5.4.16

5/8/2016

SHRM COMMENTS

« DOUs proposal to count bonuses towards salary level is too limited

* DOL should not make any changes to the duties test without notice
and comment rulemaking

Dana A, Gutierrez, £5q.5.416

PREPARING FOR CHANGE

hange

Next Exit &

Dana A, Gutierrez, £5q.5.416
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THE RULEMAKING PROCESS THUS FAR

~ governments
¢ « July 2015, NPRM: Wage & Hour Administrator Weil issues
/ proposed changes to the Part 541 regulations. The comment

period closed September 4, 2015

5/8/2016

THE RULEMAKING PROCESS THUS FAR

March 17, 2016: House and Senate Republicans introduced “The
Protecting Workplace Advancement and Opportunity Act”

¢ The proposed Act was referred to the Senate Committee on Health,
Education, Labor and Pensions

Dana A, Gutierrez, £5q.5.416

THE RULEMAKING PROCESS THUS FAR

equire that any future changes to the duties test must be subject
to notice and comment

Dana A, Gutierrez, £5q.5.416
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5/8/2016

THE RULEMAKING PROCESS THUS FAR

¢ President Obama can veto the resolution

* Congress can push forward The Protecting Workplace Advancement
and Opportunity Act —which President Obama would likely veto

Dana A Gutierrez £5q.5.4.16

REGINFO.GOV

OFFICE of INFORMATION and REGULATORY AFFAIRS US. General |
OFFICE of MANAGEMENT and BUDGET e LGS A
Eu e P

& Or ESIDENT Administration

Reginfo.gov search: ® Agenda O Reg Review

Home | Unified Agenda | Regulatory jew | FAQs/Resources | ContactUs

Pending EO 12866 Regulatory Review

RIN:1235:AA11  ViewEO 12866 Meetings Received Date: 031142016
Title: Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Outside Sales, and Computer Employees
Agency/Subagency: DOL / WHD Stage: Final Rule

Legal Deadiine: None Economically Significant: Yes

International Impacts: No. Affordable Care Act [PPACA, P.L. 111148 & 111-152]: No

Dodd-Frank Act [Dodd-Frank Wall Street Reform and Consumer Protection Act,
PL.111-203]: No

AboutUs | Relsted Resources | Discosure | Accessiity | Prvacy Polcy | Contact Us
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WHAT IS LIKELY TO CHANGE?

0
but not likely to bring back 80-20 rule under a long test
— Likely to eliminate concurrent duties

Dana A, Gutierrez, £5q.5.416
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PREPARING FOR CHANGE

months

* Business partners need to understand
the possible budgetary impact of the
salary level increase

5/8/2016

COMPLIANCE, STEP-BY-STEP

4. Communicate the changes
5. Train the reclassified employees and their

managers —

IDENTIFY JOBS FOR REVIEW

— Help desk functions & other computer
employees without programming duties

— Customer service, Technicians

Dana A, Gutierrez, £5q.5.416
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SALARY INCREASE OR OVERTIME?

5/8/2016

JOB DUTY REVIEW

COMPENSATION PLAN REDESIGN

— Fluctuating workweek
*  Will we continue to provide incentive compensation?
* Do we need to make changes to any benefits?

Dana A. Gutierrez, Esq. 5.4.16
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REVIEW POLICIES AND PROCESSES

— Meal and rest break
— Travel time
— Mobile device

5/8/2016

COMMUNICATE THE CHANGES

— When will the change occur
¢ Prepare talking points

Dana A, Gutierrez, £5q.5.416
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TRAINING

Dana A Gutierrez £5q.5.4.16

5/8/2016

TMINA® TRENTAI TRES NA LIHESLATURAN GUAHAN.
2016 (SECOND) Regular Session

BILL 298-33: e SRR

Michael F.Q. San

AN ACT TO ADD A NEW ARTICLE 6 TO CHAPTER
3 TITLE 22 GUAM CODE ANNOTATED RELATIVE
TO THE GUAM FAMILY AND MEDICAL LEAVE
ACT; AND TO ADD A NEW ARTICLE 7 TO
CHAPTER 3 TITLE 22 GUAM CODE ANNOTATED
RELATIVE TO CHILD SCHOOL-RELATED LEAVE.

. BE T ENACTED B THE PEOPLE OF GUAM:
2 Section 1. A new Article 6 is added to Chapter 3, Title 22 of the Guam Code

3 Amosondior

4 “ARTICLE 6

5 ‘GUAM FAMILY AND MEDICAL LEAVE ACT.

o s T

B 5
S 30 Detaions.

9§34 LewveRenumens

10 §360s.  Continuation of Benefits
11§ 3606, Cenification of Leave to Care for Child, Spouse,or Parent__DanaA Guterrer £s3.54.16

PROPOSED GUAM FMLA

+ Also allows for child school-related leave
« Public hearing held on Tuesday, May 3, 2016
« 10 days after hearing to provide written testimony

Dana A, Gutierrez, £5q.5.416
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Highlights of

Dana A, Gutierez, Esa5016

5/8/2016

Leave for Child School-Related Purposes

to the employer of the planned absence of the employee
To address a child care provider or school emergency, if the employee gives
notice to the employer

Dana A, Gutierrez, £5q.5.416

Leave for Child School-Related Purposes

extent made available by [the] employer.”
- Employer may request documentation as proof of attendance by the
employee

Dana A. Gutierrez, Esq. 5.4.16
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Leave for Child School-Related Purposes

5/8/2016

Bill 312-33: Guam’s Minimum Wage

Thank You!

DANA A. GUTIERREZ, ESQ.
JUDICIARY OF GUAM
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